the   truck was  Indeed  defective and   that  no  adjustment could   be made  in  the
seat  tension.     He watched  as  truck driver Loss  Godfrey drove  the vehicle  in
a   test.     Godfrey bounced  in   the  seat about   a foot and had   to  drive with his
legs  spread apart.     Godfrey showed  Adkins  the bruises  on his  upper   thigh
which  he  claimed  had   been caused by his   legs being  jammed   into   the   steering
wheel.     Concluding   that a dangerous condition existed which could  result in
the  loss  of vehicle control,   Adkins "red   tagged"   the   truck and   issued   an
order  withdrawing  it   from  service until   repairs   could be made.     The   condi-
tion was  abated  after   the  shock was replaced and  on June 4,   the withdrawal
order   was  removed.

By  agreement of  the  parties,   a  transcript  of  the  testimony  of  Loss
Godfrey   taken   from  proceedings before  the West  Virginia  Coal  Mine   Safety
Board   of   Appeals  was   admitted   into   evidence in  lieu  of  Mr.   Godfrey's
appearance.     Godfrey  there   testified  that on Tuesday  the 27th   (presumably
of   May  1980),   he  was  driving  the  subject   truck  on the 7   to  3   day  shift.
According   to Godfrey,   the   seat kept bouncing him,   forcing   his  legs   against
the   steering wheel.     Eventually,   he raised  his  left  leg onto   the  dashboard
for  relief.     On   the   following Wednesday   or Thursday,   the   seat  was  even worse.
It  was   not   working  at  all.     He complained  to his  supervisor,   Burt  Wilson,
that  his   back was hurting  from the  defective seat and   that  he  was  unable  to
drive   witli   die  steering wheel  hitting his  legs.     Godfrey  nevertheless  con-
tinued   to drive  it.     The  following Friday morning,   Godfrey heard   that  Boone
had  been   fired   for  refusing  to drive  the   truck.     He claimed   that   upon hear-
ing   this   lie decided   he  would  not refuse   to  drive  for   fear   that   he would   be
fired   too.     He   testified   that  his bruised  legs  continued   to  hit   the wheel
and   his  head   continued   to   hit   the  cab  roof.     There was   only   a  4-  to   5-inch
clearance  from  the   top of  his  head   to  the cab ceiling and   the   seat   was
bouncing   him about  a   foot.     The  truck had   still  not been   repaired  by   the
following Monday and  Godfrey too finally  refused  to drive  it.

John Lockhart,   assistant mine  superintendent,   testified   Lhat on May 28
Boone  did   indeed complain  about  the seat.     He assigned  Boone   to  other  work
while  a mechanic  checked  the seat.     The   shock absorber   bracket  was  rewelded.
He  conceded  that   Bobne  thereafter checked  the  seat by bouncing   in it  and
refused   to   tost  drive   the   truck claiming   that  the  seat   had  not been  improved.
Lockhart   had Terry  Phillips,   the equipment  superintendent,   and  Leo  Browning,
a   mechanic,   also check the seat.     According  to Lockhart,   neither  complained
of  any problems,  although no one actually drove   the   truck.     After consulting
with Mine  Superintendent McGaffey,   Lockhart presented  Boone with an ultimatum
to  drive   the   truck or be  fired.     Boone continued his  refusal   and Lockhart
fired   him.

Equipment   superintendent Terry Phillips testified   that  he  checked   the
seat after   Browning  had welded  the bracket.     The  seat  was   "way out  of  adjust-
ment,"   and  although  it had  no  "bounce,"   it was   "okay"   to  Phillips.     He  also
testified  that  he  had  overheard  Browning  call on the radio  to   the supply
shop  for  a  new shock absorber but  was uncertain when  this  call was made.

Mine superintendent Terry McGaffey   testified  that   he  also checked   the
seat after   the bracket  had  been rewelded.     He   found   it   to  be  in  an  acceptable
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